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"El' JILfi<>lchci~/l,.lklclla'I cBT c=m=r m tfciT (Name & Address of the Appellant/Respondent)

Mis Apex Fluidomatics Ltd.

ii{ a4fa zr 3r4 3mer 3rials 3rra nar ? at a s3r a uf zrnfnf cat
6foflJ an:r "fl"ara:r 3-TRtcITTfr cfi)- J,qh;r m gterwr 3rdaa #ga mt mar & [

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

an«=r mcnR cofgrtrur 3nae :
Revision application to Government of India:

0
CI) (en) (@) j4hr 35=ur eras 3rf1fer1a 1994 cB1" m-r 3ra ft sag a mah h a i qln err
cfi)- 3Q°-mu h rara uiq h 3iafa grarvr 3mraa 3rfr +fra, amo "fficliR , FcIB ~.~
from, at# ifs, #acr tu aua,vi mi,a fer-1 10001 qi)- cB1" ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) <lfu ;i:m;r Rr gr h ma sa zrf an "f)- fclml" mR"JTR" m ~ chl{@ci-l at m fclml"
mR"JTR" "f)- ~mR"JTR" at ;i:m;r ~ am §V ;J=ffJT at, m fclml" mR"JTR" m ml{" at 'mt % fclml"~
at m fclml" mR"JTR" at ~ ;i:m;r cB1" fszr h aha ge ]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(<sf) grrr h a fat zT zn "IR;"QT at f;l .?.Ma fl ;i:m;f Q'"{ °lfT ;i:m;f m fcl f;l J-0 O I at 3Q".?.l1<JT ~
act ma uurr ca h Rd h mm ii it arr ha ft lg m er ii fezfaa [
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c(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TIWf~ctr~~ cfi ':flGR cfi ~ \i'lT ~~ l=fRf ctr~ 'g" 3ffi ~~\i'll~
t!Rf ·crcr ~ cfi~ · -3f1Wro, ~ cfi affi i:rrfur cff ~ cR m ~ if fcrro~ (-;:f,2) 1998

rrr 1o9 rt fa fag I; tl

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under •f:1.?:c.1~.., ._
of the Finance (No.2) Act, 1998. -8-P,,rcl-= c-~<rc=

~~~(3Wi) P!lll-Jlqc'll, 2001 cfi ~ 9 cfi 3~ f21Plfctcc ™~~-8 if en-~
#, hf0a am2gr # uf am2 hf falasa ma a fl-arr vi r4la sm#gr #l at-a
~ cfi w2l~~ fcpm~~ 1 ~ W2lm~- cj)f :;1(_,.w~M cfi 3@1@ tJm 35-~ if
fq~ iti' cfi :flGR cfi ~ cfi W2l i'r3TR-6 "cl'@A cb"'r mct 'lfr i?r-fr ~ I 0
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, ·2.nder Major Head of Account.

(2) ~ 3~ cfi W2l ~~~~~~ m ~ cpi:r 'ITT 'ITT~ 200/- ffi :flGRm u1n: 3m '(jffiT ~~ ~~ ~ 'G'llTcIT mm 10001- m ffi :fJGR·m~1
l - .

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is_ Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar grca, ##ta snaa gyea gi tao rah#tu =nf@raw if aft­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4ta naa gycn an[@nfzm, 1944 t err 36-81/as-z a sifa­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
q,fiq-,xo1 1-i&-lJ icf>1 ~ ~~ ~ lW'@ 'fllT-IT yca, #aUra zyea vi ara an@ta mrneraar
a far@ts 9)fear ae cit i. 3. 3TR. cfi. ~. ~~ cp]' 'Cfcf

(a) the special bench of ·Custom, Excise & Service Tax Appellate Tribunal of West k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

a€tu nra yea (3r4tc) Rraft, 2001 m t!'RT 6 a siafa ma g-3 fufRa fn; 3gIT
a74Rha =mqtferaoi# a{ anal a f@sg rfla fh; ng am2 al at fji Rea ui sna ge5
cp"'f T-fPT, 6lfM m T-fT1T 3ITT wnm Tzar uif tu; s Gar a sat a t agi ug 100o/- ffi~
mifr I Grei snr zrca #t T-fPT, 6lfM m T-fT1T 3TR WTim mrn Gift qg5 Gala IT so al4 a0 'ITT 'ITT
x~ 5000/- ffi~ miff I \I)'ITT ~ ~ ct,")' T-fPT, 6lfM m T-fT1T 3ITT Wll<TT Tfm~~ 50
~ m ~ 'G'llTcIT % crni ~ 10000/- #a 3ft gtftt at #ha erra ~G Ix cfi rfTT-1' ~
eaifaa 4pre a u ii da al mht zr=re en # fa@ nRa 4Rs ea # 4a?aa,,_
ma a at si ea« naearr 4e Rem &1 {$:ci?%RN}~~Cr, f>'_jj>~i ,:t~
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Ga#Ra 4Rd 2 («)'a i! 3a cfi 3Tc1[cIT m ~. ~ cfi ,w:@ ii 'fllT-fT ~. ~
snra zycas viar 3r4tu =nnf@raw (frec) m '9ft'cr:r ~~. 31t5l-J~1Ell~ if 3i1-20,

##z zR4ea a1rug, ?uuft +T, 316~-380016.
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eaifha as rw # a iir #t srt ua gn#eke ten # fa4t mf ma6Ra a a a
gar qr gt us sq zmnf@raw 6t fl fer &1 .

The appeal to the Appellate Tribd'hal sh~II be filed in' q~adruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) u? z mar i a{ pa sm?si arrzhat u@la pa sir fg #ta mr Tar fat
ir faznr urn aR gaa st gg sf f fr qdt arf aa # fg zrenferf srflra
znnf@raU at va 3rat zaatal bl ya 3m4a fhu urar &r
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0
(4)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) zit if@r mai at firaa Rnii al ait # szr anffa fhu ur a wit +# yea5,
a4tr 5nae zca vi hara a74lat =znzurf@raw (artfff@) fzu, 4gs2 Rfea ?&t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) ft gen, a4ta Una grca vi hara 7fl#ta =nnf@raw (Rre€), # f 3rq)at a m i
a{car niar (Demand) gd s (Penalty) qT 10pa smar ar 3rfar 1 zrif#, 3rf@ran qaa 1onts
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

h4hr3en arm 3thara3iaiia, nf@a zta "afar#taria"Duty Demanded) ­
.:,

(i) (Section)isD a#azr fee,fRr fr;
(ii) fznrarrrd #fez#ufr;
(iii) adzhfefit#fa 6hazaer f@r.

e> qguar'ifrarr' iirzua smart armr ii, 3r4tr' atRra av afa raa fear ·rzn&.
" " .., C\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr aa ii ,z 3rr a vf 3r4 qf@rawr a mar si area 3rrar arcs a us faafa gt at air Rh
nr area # 10% 3ra1arc 3it srzi ha au fa1Ra gt aa zvz a# 10% sraarm w st ra# I

.:, .:, .:,

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute."
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Order in appeal
The subject appeal is filed by M/s. Apex Fluidomatics Ltd.(Unit-11), 909/A Phase­

IV, GIDC, Naroda, Ahmedabad (hereinafter referred to as 'the appellant) against the

Order in Original No.09/ADC/2015/DSN (hereinafter referred to as 'the impugned order')
passed by the Additional Commissioner, Central Excise, Ahmedabad-11 (hereinafter
referred to as 'the adjudicating authority). The appellant is engaged in the manufacture

of Hydraulic Cylinders and Parts falling under Chapter 84 of the Central Excise Tariff
Act 1985,. They are availing CENVAT credit of inputs and input services under Cenvat
Credit Rules, 2004.

2. The facts in brief of the case is ,during the course of audit it was observed that the
appellant had availed CENVAT credit received in the name of other unit namely, M/s.

Apex Fluidomatics Pvt. Ltd. (Unit-I), 1216/39, GIDC, Phase-IV, Naroda, Ahmedabad

,for the period 2011-12t0 2013-14, credit of Rs.10,94,830/- has been wrongly

availed by them actually pertaining to their other unit. In this case the appellant has
availed the cenvat credit on the strength of invoices, which does not contain name and
address of the appellant as consignee. Therefore such invoice cannot be proper

invoice In terms of Rule 9(2) of Cenvat Credit Rules, 2004, It was only during the course of
audit, the Department came to know that they had availed CENVAT credit of duty paid

on inputs received in the name of other unit. The appellant had contravened the

provision of Rule 9(2) of Cenvat Credit Rules, 2004 read with Rule 9(1), Rule 9(6) and
Rule 9 (7) of the Cenvat Credit rules 2004 in as much as they had failed to file the
correct monthly return showing the details of CENVAT credit. The appellant had
suppressed the material facts regarding taking of CENVAT credit in the name of the

other unit by way of not indicating the same in their monthly returns or in any
other manner. Said CENVAT Credit to be disallowed in terms of the provisions of
Rule 14 of the CCR 2004, They are also liable for penal action. Issued SCN Issued
and decided vide above 010 and confirmed the demand.

3. Being aggrieved by the impugned order, the present appeal has been filed by the
appellant on the following main grounds:

Denial of credit is on technical reasons only and proposal to recover/disallow such

valid credit is not justified, when the. Inputs are received and payment was made

by them. For interest and penalty, there is no justification, when the Cenvat credit
taken is not recoverable. That they have not availed the above credit with malafide
intention to evade duty. cannot result in liability like penalty and interest.They place
reliance upon Hon'ble Supreme Court in the case of AU-India Federation of Tax
Practitioners and ors v/s Union of India, which is reported in 2007 (7).S.T.R. 625

(S.C.)
That they do have another unit at the said address, but the goods covered

under the said Invoices were not meant for utilization in that unit .The supplier of the
goods has inadvertently mentioned wrong address and wrong number of factory in
the Invoice for which the legitimate right of taking credit cannot be denied. They rely ~
upon the decision in 1. 2010(260)ELT381(Guj)- CE v/s EUPEC-WELSPUN PIPE ·

%0
.- -<%,t %isel' E«> Rs< .1­·<!:J:::, ;i~;~ )t
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COATINGS INDIA LTD. 2. 2011 (266) E.LT. 67 (TH. - Del.)-CCE, Ludhiana v/s
Parmatma Singh Jatinder Singh Alloys Pvt. Ltd. 3.2009 (244) E.L.T. 65 (TH. - Ahmd.)­

CCE Vapi V/ s DNH SPINNERS.
When all the facts were within the knowledge of the Department, the show

cause notice would be illegal and extended period limitation would not be available to
the Revenue. in caselaws l.Lovely Food Industries V/s CCE, Cochin -2006 (195) 2.
ELT 90, Decent Enterprises V/ s CCE, Hyderabad - 2006 (73) RLT 262, 3. Jetex
Carburetors Pvt. Ltd. V/ s CCE, Vadodara - 2007 (3) STR 446, All these transactions

were reflected in statutory records, the allegation as regards suppression of facts does

not arise.They relied on case laws of - India Tin Industries· VI s. Commissioner of Central
Excise, Bangalore - 1994 (70) ELT 731 (Trib.), 2. D.J. Vora, Batliboi & Co. Ltd. VI s
Collector ofCentral Excise, Surat - 1999 (30) RLT 223.in cases of Padmini Products and
Chemphar Drugs & Liniments reported in 1989 (43) ELT 195 (SC) and 1989 (40) ELT

276 (SC) respectively.

Personal hearing was granted to them on 18-7-16, Shri P.P. Jadeja.Conslt. Attended

on behalf of the appellant. He requested to consider the submissions made in their

grounds of appeal, and written submission filed on 01-8-2016. I have carefully gone

through the records of the case as well as the written submissions made by the appellant.
I find that, the issue to decide is whether the cenvat credit is admissible on input

invoices which contained address of other unit of the appellant.

5. I find that the said appellant has two manufacturing units which are located at

1216/39, Phase IV, GIDC, Naroda, Ahmedabad (Unit I) and at 909/A, Phase IV,
GIDC, Naroda, Ahmedabad (Unit II). The present SCN, which was issued to the

unit II, I find that, no credit under sub-rule (1) of Rule 9 shall be taken unless the
inputs are received in the factory on the basis of invoices or other duty paying
documents as prescribed in the said rule. In this case the appellant has availed the

cenvat credit on the strength of invoices, which does not contain name and address of

the appellant as consignee. no cenvat credit under sub-rule (1) of the rule 9 of the

Cenvat Credit Rules, 2004 shall be taken unless all the particulars as prescribed under

the Central Excise Rules, 2002 are contained in the said document.
6. I find that, the goods covered under the said Invoices were not meant for

utilization in that unit .The supplier of the goods has inadvertently mentioned wrong
address and wrong number of factory in the Invoice for which the legitimate right of

taking credit cannot be denied.I rely upon the decision in case of 1. 2010(260)ELT­
381(Guj)- CE v/s EUPEC-WELSPUN PIPE COATINGS INDIA LTD. 2. 2011 (266)

E.L.T. 67 (TH. - Del.)-CCE, Ludhiana v/s Parmatma Singh Jatinder Singh Alloys Pvt. Ltd.

7. I find that, the notarized affidavit is submitted by the appellant under which

it is reconfirmed that the goods in question were received in unit-II, accounted for
in the unit-II, utilized in unit-II only to manufacture goods cleared on payment of
duty. Thus, we again state on oth that credit is taken correctly in unit-II'. In view of
the circummanstances and genuiness of the plea it is directed that, the divisional

officers should write to the central excise division of the other unit about the

utilization of cenvat at this end. I think this will sufficiently safeguard r

interest as well as the appellant's interest.

O

0
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8. I find that, from the verification of RG-23 A Part-II register that the appellant
has availed Cenvat Credit on the basis of invoices/duplicate for transport copies

which were addressed to the other unit of appellant. Denial of credit is procedural laps
only and recovery of such valid credit is not justified, when the Inputs are received
and payment was made by the appellant. Therfore, demand of interest and penally, is

not justified. I rely on case law of AU-India Federation of Tax Practitioners and ors

v/s Union of India, which is reported in 2007 (7).S.T.R. 625 (S.C.)

9.. I find that, when all the facts were within the knowledge of the Department, the

show cause notice would be illegal and extended period limitation would not be

available to the Revenue. All these transactions were reflected in statutory records,

the allegation as regards suppression of facts does not arise .I relied on case laws of ­
India Tin Industries VI s. Commissioner ofCentral Excise, Bangalore - 1994 (70) ELT 731
(Trib.), 2. D.J. Vora, Batliboi & Co. Ltd. V/ s Collector of Central Excise, Surat - 1999
(30) RLT 223.in cases of Padmini Products and Chemphar Drugs & Liniments
reported in' 1989 (43) ELT 195 (SC) and 1989 (40) ELT 276 (SC) respectively.

Therefore, the penalty imposed is not sustainable.
10. In view of the foregoing discussion and findings, I reject the impugned order and

allow the appeal ofthe appellant. The appeal stands disposed of as above.

ul.--lkl se,eaten1
Commissioner(AppealsII]

Central Excise, Ahmedabad

Attested

· [K.K.Parmar )
Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post A. D
M/s. Apex Fluidomatics Ltd.(Unit-II),

909/A Phase-IV,
GIDC, Naroda,
Ahmedabad- 382330

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.

3. The Asstt. Commissioner, Central Excise, Divi-I, Ahmedabad-II

4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.
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5. Guard file.

5. PA file.


